
S.ction th.r.fore stays any act (or failure to actD/ ) by any

party (including ag.nci.s of gov.rnm.nt such as the Commission),

.e.king to ".x.rcis. control" ov.r the r.n.wal .xpectancy by

eliminating or de.troying it.nl

Th.r. i. no qu.stion that a debtor/licen.e." int.re,t in an

FCC license i. "prop.rty of the .,tat." protected by the

automatic stay of Section 362(a) of the Bankruptcy Code. In

ruglZY Expr•••. Inc. y, ruglZY, 124 a,R, 426, 430 (S.D.N,Y.

1"1), after the Chapt.r 11 ca•• of debtor, ru,azy Expre•• , Inc"

va. conv.rt.d to Chapter 7, the tru.te. contracted to .eil all

the a••et. of th. e.tat., inclUding the debtor'. FCC Taxicab

Radio Service licens., to Metro.edia, Prior to the .ale

!U ( ••• continued)
Other authorities re.pecti", the broad .cope of the conc.pt

of "property of the e.tat." under the lankruptcy Code are:
T.ryi11iglr'l Ca~.rinq P1UI. Ins., '11 F.2d 116', 1171 (6th Cir,
1"0) (liquor licen.e i. property of the e.tate), c'r\. 4.ni.d,
111 S. Ct. 2.15 (1"1); In EI 111..rger, 120 •• R. 21 (Z.D. Pa,
1"0) (....), Iff'd and reeen4e4, '34 r.2d 1300 (3d Cir. 1"1):
In rl "klr Indya,riee Cl18., 57 •• R. 611, 622 (Bankr. S.D,N,Y.
1"6) (development order allowi", debtor to u.e county roads
property of the e.tate); In EI 'I''''P, 6' •••• "5 (D. R.I.
1"6) (liquor lice,..e), In D IMv "'MiD JrMF1Ci. Cg., 47
•••• 1020 (D. Colo. 1"5) Cdor.a&ftt atate certificate. of public
convenience and necea.ity are property of the ..tate); In r.
genear.11i, 14 ••R. 751 (lankr. D. R.I. 1"1) (atte.pted
revocation of liquor 1icen.e violated autaaatic .tay provi.ion),

111 In Linsplp MYi., link. rl. y. 1»((p1k SPI"! Tree'YT,r (In
rl larr ....QWI l'GiDl ....,), ••0 F.2d 1540 (2d Cir. 1"'),
R1rt. 4.,il4, 4'3 U.S. 1058 (1"0), the Second Circuit be1d that,
under 11 U.S.C. I 362 Ca) (3), no affinative act i. required. ...
In EI 'g~, 12. •••• 5'2 (lankr. D. vt. 1"1) (atate board of
e.aainer••taye4 by fi1i"9 of bankruptcy petition frca peraitting
pre-petition .u.penaion of a chiropractor" license to take
effect).

~ Pry41ntil1 Linel. Inc •• Qlh\pr y. II' ''''.,bip Cp., 1071.R.
832 CBankr. S.D.N.Y. 1989), di.cu••ed infra.
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agr••••nt, William Fugazy, a principal of the d.btor, obtained

FCC con.ent and purport.dly a.signed the licen.e to his .on's

company, Fugazy Li.ou.ine Ltd. Metrom.dia and the tru.t.e

co...nc.d an adver.ary action against William Fuqazy and Fuqazy

Limou.in. (th. "Fuqazy parties"), ••eking canc.llation of the

tran.f.r and damag... In a con••nt ord.r i ••u.d by the

bankruptcy court, the Fugazy parti•• admitt.d that th.y had

violat.d the automatic .tay, and the tru.t•• wa. authoriz.d and

dir.ct.d to p.rf.ct it••ale of the lic.n.e to M.tro••dia. Wh.n

M.trom.dia, pur.uant to the cons.nt ord.r, .ought FCC con••nt to
.

a••ign the lic.n•• from th.'d.btor to the tru.t•• , .0 that the

tru.t•• could a••ign it to M.trom.dia, the FCC d.clin.d to grant

it. con••nt on the ground ~hat, according to it. r.cord., Fugazy

Li.ousin., not the d.btor, wa. the lic.n.... M.tro••dia and the

tru.t•• th.n p.tition.d the FCC to r.vok. it. con••nt to the

a••ignm.nt to Fugazy Limou.in.. Th. FCC d.clin.d, .tating that

the licen•• had "cancelled" upon the debtor'. ce••ation of

operation. at the tim. it filed its Chapter 11 p.tition.

Cro•• motion. for .uaaary judgment were th.reupon fil.d in

the bankruptcy court. Th. Fugazy parti•••rqued that, upon

c.ncell.tion of the licen•• , the licen.e b.d c••••d to be

prOPerty of the ••t.te. Th. b.nkruptcy court rejected this

arvu-.nt, and gr.nted .u.aary judvaent for the tru.te••nd

"etrOlledia. On d. novo revi.w, the di.trict court .fti~d,

expre••ly bolding that under S.ction 362 (a) ot the Bankruptcy

Code, the PCC v•••t.yed from c.nc.lling the lic.n•• without
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first reque.ting relief from the automatic .tay. The district

court said:

The Licen.e was part of the Debtor's e.tate
becau.e of the broad definition of property under the
Code. According to the Code, the co_ence.ent of a
ca.e in bankruptcy create. an e.tate, which incudes
property, wherever located and by whoaever held, and,
with certain exception. not pertinent bere, all le9al
and equitable intere.t. of the debtor in property. 11
U.S.C. I 541(a)(1). The property of the e.tate
include. tangible per.onal property, intangible
property and cau.e. of action. yni~e4 11;at;.. y.
Wbi~ing '991'. Inc., 462 U.S. 198, 103 S. Ct. 2309, 76
L. Ed. ~d 515 (1'83).

Licen.e, ,ubject to 90vema-ntal regulation are
part of a bankruptcy e.tate. In n ..lser Indy•• Cpm.,
57 •• R. 611 (aankr. S.Q.N.Y. 1'86). The ..re exi.tence
of .tate or federal r.gulation i. in.ufficient to
exclude an ite. a. property of the bankruptcy e.tate.
The Licen.e at bar i. property of the e.tate createes by
the 1'\19azy bankruptcy. _ In rt '.ith, 94 •• R. 220
'(Bankr. M.D. Ga. 1911). (an FCC licen.e bac_ part of
the e.tate upon filin9 chapter 7 petition): lerDI\lin
y. B.C. 'i11i•• , IDC. (In r. Ipsky 1pyD&lin Trucking
~), 47 •• R. 1020 (D. Colo. 1'15) (a certificate
enabling debtor truckin9 corporation to provide
.ervice, a. a ceamon carrier wa. part of the e,tate and
properly auctioned off after conver.ion froa chapter 11
to chapter 7).

Thi' boldin9 does not conflict with the
con9re••ional ..ndate 9iven the rcc, a. contended by
the !'U,azy. and Li_uine. The purpoae of the rederal
coaaunication. Act i. to ..intain control over and
provide for the u.e of the charmal. of radio
tran••i ••ion, lINt ·not the ownership thereof". 47
U.S.c. I 301 (1912 • aupp. 1990). However, the Act
i.plicitly create. a property ri9bt in the license by
providift9 ·no INch licenea aball 1M c0D8trued to create
any riCJbt, beyond the teras, conditions, and periods of
the lican... • 47 U.S.C. I 301. ... L.I. ' i1I i.ptpn.
Inc. y. ''''01 e-ui.,i_ C '0, 170 r.Jd 7'3, .
7'1 (D.C. eire 1'41) (Altboutb a radio broadcasting
.tation license does not conter an unliaitad and
indefea.ible property ritbt, the ri9ht is li.ited in
ti.. and tuality by the tara. of the license, it i'
IIOre than a ..re privila4Ja or 9ratuity, it i. ·a thift9
of value to the person to whoa it i' is,ued.").
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124 B.R. at 430.

On the que.tion of application of the automatic .tay to the

FCC, the di.trict court in lUpazy .aid:

Section 362 of the Code operate. a. an auto.atic
.tay of all action. and proceeding. again.t the debtor,
or any act to obtain property of the e.tate. 11 U.S.C.
1362(a). There i. an .xc.ption to the .tay for a
governaental unit to enforce that unit'. policy or
regulatory pover. 11 U.S.C. I 3'2 (b) (4). However, a.
indicated by the l.gi.lative hi.tory, that .xception i.
to be read narrowly .0 a. to perait gov.rna.ntal
.ntiti•• to protect the public h.alth and .af.ty. 124
Congo Rec. Hl1,092 (daily ed••ept. 28, 1178) (r...rks
of Rep. Edward.): 124 Congo Rec. S17,409 (daily.d.
Oct. 6, 197') (re.ark. of Sen. DeConcini). The
revocation of a licen.e by the FCC doe. not affect the
health or .afety of the public, .0 there i. no
.x••ption to the .tay uhder this .ection of the Code.

~ at 431.

Under the .xpanded concept of property contain.d in S.ction

541 (a) of the Bankruptcy Code, the r.newal expectancy of a debtor

i. a. auch prop.rty of the ••tate a. the FCC licen•• to which it

pertain•• In Prudential Line•. Inc .. Qlbtqr y. psS st....bip

~, 107 B.R. '32, '39-43 (Bankr. S.D.N.Y. 1989), the bankruptcy

court held that Section 362(a) (3) of the Bankruptcy Cod.

pr.c1uded the par.nt of a d.btor in po•••••ion fro. .xerci.ing

it. right to take a worth1e•••tock deduction for the .tock of

the debtor becau.. the taking of the deduction would de.troy the

debtor'. n.t operating 10..... Th. bankruptcy court fir.t

conc1ud.d that n.t operating 10.... for fed.ral incoae tax

purpos•• v.r. property of the ••tate; it th.n addr•••ed wh.th.r

d.priving the ••tate of the pot.ntial ben.fit of n.t operating

10.. carryover. by taking the worth1e.. .tock deduction would
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con.titute .n "exerci.e of control" oyer property of the e.t.te

in violation of Section 362(.) (3) of the B.nkruptcy Code. ml

The prudential Lin•• court held that, by t.king • worthl••s

.tock d.duction, the p.r.nt .x.rciaed control ov.r property of

the debtor' •••t.t., r •••oning •• follow.:

[T]h. control provi.ion of I 362(.)(3) i. to be d.fin.d
by the underlying congr•••10n.l purpo... of pr.v.nting
di•••ab.raent of the ••t.te .nd •••urin9 ord.rly
cU.tribution.

ml The bankruptcy court in pry4ep,ial L1nee,' Inc, di.tingui.h.d
c•••••pp.rently holding th.t gov.rna.nt-gr.nt.d privileg•• or
lie.n.e••re not property of the ••t.t.:

r
In ••••rting th.t NOLa ar. not property of the

••t.t., d.f.ncl.nt r.li•• on ",iM Ie"it; AMlr. Cgrp.
v, Irapit' Airv'," IDS" 700 r.2d '35 (5th Cir. 1'83)
.nd R,', OV'gylr Tileg.e.t,ins CA, y. HIS! lEi.
CgwwunicltiAnl, Inc, (In rl p,J OYIEI¥ar tlllAl-tins
~), 35 B.R. 400 (Bankr. N.D. Ohio 1'13) ••raniff
h.ld th.t r.d.r.l Aviation Adaini.tration rul••
ltaiting .ir carrier oper.tion to landing .lot. do not
create property right.. 700 r. 2d .t· '42. Th. OVeny.r
court h.ld that • licen.. i ••u.d by the red.r.l
Cc.aunic.t.ion. C_i••ion i. not property. 35 B.R••t
401-03. Both c.... f.iled to recogni.e that, in
en.cting I 541, CofMJrM. inteaded incluaion of
intere.t., whether or not t.ran.ferable, in it•
• xpan.ion of property of the ..tate. OXeny.r,
IIOr.over, va. d.cided prior t.o the hp~ Court'.
rul ing in .iSi. IM11 th.t e.tate property i. to be
bro.dly defined and Br.niff, althou,b decided after the
Supr... Court'. eleci.ion, f.iled to cite it..
Accordi",ly, tbi. COurt, fo11owi", ,""Slip y, B. C,
.1111_, Ips. (Ill rl 'MMIt Da, "..1. C;P,), 47 ••••
1020 (D. Colo. 1.1.) Cbolal.. tbat • lice... i. e.tate
property) ancl ...,ly1119 _ill. "II, _ diat.ift9\liabed
thOle ca..a aftd beld in =. It!,=, ~tt ~~~
'atlr M1p4iM'-:V e; i_~ (Ii iii ;6i iJIi:iiiD3,
.7 •••• 611 Clantr. S.D••• Y. 1"'), tbat a debtor-in
.......ion·. ritht to truck it.. procluct.a frca it••in.,
although aubject to .tate and local regulation, lie.
vithin the purvi.w of property of the e.t.ate. 57 B.R.
at 622.

107 B.R. at 140 n.16.
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The claiming of a worthle•••tock deduction having
the .ffect of t.rminating potential u.e of loss
carryover. violate. the first of tho.e purpo.es. It
4i.meaber. the e.tate by .liminating a potential that
may be of benefit to creditor.. That the .ffect is due
to the legal con••quenc.. of the act i. of no
importance. In r. '8tjh Itjl'"tj stj.akhpy'" Inc., 61
I.R. 182 (lankr. S.D.N.Y. 1'86), '(('d, 77 I.R. 409
(S.D.N.Y. 1'87), ,ff'd, 135 r.24 427 (24 Cir. 1'87),
Qlrtj. 41nild, ,,&,.f.11.r Arqyp IDS. y. ,Itjh Str••t
'S;I'kbQu.e, Inc., 415 U.S. 1035, 108 S. Ct. 15'6, " L.
Ed. 2d'10 (1'88).

107 I.R. at 843. II' ,110 Dr.x.1 lurnbl. Leah.rtj grgup Inc ..

Debtjgrl, 120 B.R. 724 (Bankr. S.D.N.Y. 1"0) (pro••cution before

Chicago loard of Trade of claim. again.t proc••d. of pr.- and

po.t-p.tition .ale. of m.mber.hip ••at by the d.btor. h.ld barr.d

by auto.atic .tay); Brown Tran,pgrt; Truck1gAd. Inc., 118 B.R. 88'

(Bankr. N.D. Ga. 1"0) (petition to .tate pUblic ••rvice

coaai••ion to block .al. of "a bankrupt competitor" c.rtificate

of Conv.ni.nc. and N.ce••ity h.ld barred by automatic .tay;

.xt.n.iv. di.cu••ion of authoriti•• ).

Th. for.going authoriti•• l.ad in••capably to the conclu.ion

that Tak'. r.n.wal .xpectancy con.titut•• property of the ••tate.

Accordingly, Co.-i••ion action or inaction h.r.in .liminating or

d••troying the expectancy would violate the automatic .tay of

Section 362 (a) of the Bankruptcy Cod••. A comparative hearing in

which Tak could not prove and obtain the blnefit of it. renewal

expectancy .o.t certainly would eliminate or de.troy it.

expectancy. It follow. that the Cc.ai••ion i ••tayed from action

or inaction denying Tak credit for it. renewal expectancy.
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I t

3. railyr. \9 eE.«it TI", r.n.wll .xptctlncy. if it
rt.ulC.d in 4.ni,l At t,k l

, £1D'wal. would .1.0
egn,ti\u\. In unlawfully di,erimin.\ory r.fu,ol to
r.n.w a bankruptcy d.btor', lic.nl'.

S.etion 525(0) of the Bankruptcy Cod. provid•• , in p.rtin.nt

part:

[Al 90v.rnaent unit ..y not • • • r.tu•• to r.n.w I
lic.n.. • • • [of] a per.on that i. • • • I d.btor
und.r the Bankruptcy Act • • • .ol.ly bec.u.. .uch • •
• d.btor i. • • • • d.btor • • • und.r the BAnkruptcy
Act.

It i. cl••r th.r.for. th.t the FCC, • gov.ma.ntal unit, c.nnot

l.wfully d.ny r.n.w.l of Tak'. lic.n••••ol.ly blcau•• T.k i. in

bankruptcy.UI In In r. Ixqui.ito S.ryie.,. Inc., 823 F.2d 151

(5th Cir. 1987), the Fifth Circuit h.l' that the Air rorc. v••

pr.clud.d by S.ction 525(a) from d.clining it. option to r.n.v a

contr.ct that w•• , in the court'. vi.w, • fr.nchi•• , b.c.u•• the

franchi••• had fil.d a Chapt.r 11 p.tition.

It i ••lv.y. ar9Qabl., and difficult to di.prov., that a

gov.rn-.ntal unit'. r.fu.al or failur. to r.n.w • 1ic.n•• or

franchi.. of a d.btor in bankruptcy va. not ".ol.ly blcau••" of

the bankruptcy .tatu. of the d.btor. That con.id.r.tion ha.

convinc.d on. court to conclud. that .11 .uch action. in vhich

th., fact of a bankruptcy filing appear. to h.v. p1ay.d a

.i9Oificant roll .r. pro.cribed by S.ction 525(.) of the

Bankruptcy C.od.. In £. _tirp rran..natjipD Ccepeny. PMti,r, 64

B.R. '68, '75 (Bankr. Z.D. Pa. 1,a6). In this ca••, Tak'.

J1I _ PMlie Mai. GR. Af 1ft _stin. 9'b"Pr, '0 B.R. 575,
57' n.4 ("~kr. D. M.H. 1"') (Muclear aetulatory C~i••ion
pr.clud.d from d.nying approval. of the S.abrook Nucl.ar pow.r
plant ".iaply b,cau•• [the lic.n••• ] i. in r.organization").
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b.nkruptcy .tatu., .nd the resulting likelihood that control of

Tak will not be the same in'the renewal period as in the past, is

the .ole reason .ny question ari.es as to whether Tak i. entitled

to the renewal expectancy. Accordingly, denial of renewal

becau.e of • failure to credit T.k's renewal .xp.ctancy would

f.ll .qu.rely within the pro.cription of S.ction 525(a).

v. CONCLUSION

Wherefore, for r.asons .et forth her.in, it i. re.pectfully

r.qu.sted that the Commi.sion act expeditiou.ly on the pending

Con.olidat.d Petition to Di••i.s or Deny and, if any h••ring i.

n.c••••ry, promptly designate a h.aring calling for. compari.on

betw.en Tak, with full opportunity to prove and obt.in the

ben.f~t of it. renewal expe~t.ncy, and Shockley.

Re.pectfully .ubmitt.d,

OPDATING AGDIT POR
TAlC COIIIUNICATIOIfI, INC.,
DEBTOR IN POSSUSION

THE O"ICIAL COMNITTIE or UNSECURED
CREDITORS or TU COIDIUNICATIONS,
INC., DEBTOR IN JIOS~~SION

8tJ'!'11D1.A1fD, AlBILL , ....»1 .
1275 Pennsylvania Avenu., N.W •
•••hi.on, D.C. 20004
(202) 313-0146
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March 23, 1993

TAX COMMUNICATIONS, INC.,
DEBTOR IN POSSESSION

Iy:
Ita1 W. Hardy,
Tb.._ J. Hutton
Marvaret L. Miller

DOW, LOHNES • AJ.BE«TSON
1255 Twenty-Third Stre.t, N.W.
Suite 500
•••bin9ton, D.C. 20037
(202) 857-2500
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GlIZI'Iea71 0' l.ayICI

I, Frank J. Martin, Jr., hereby certify that I have

thi. 23rd day of March 1"3, cau.ed a copy of the foregoing

·Con.olidat.d Petition for Special Relief" ~o be delivered via

fir.~-cla•• Uni~ed Sta~e...il, po.~age paid, or hand delivery to

the following:

Roy J. St.wart U
Chief, Ma•• Media Bureau
F.d.ral Cc.aunication. Co.-i••ion
ROO. 314
1'1' M '~r••~, N.W.
Wa.hinvton, D.C. 20".

"rbar~ Krei••an U
Chi.f, Vid.o S.rvic•• Divi.ion
.... Meeli.. Bur.au
F.d.ral Co..unication. Cc.ai•• ion
Roo. 302 .
1'1' M S~r..t, N.W.
Wa.hinvton, D.C. 20".

Clay Penclarvi. U
Chi.f, '1'.lev1.ion Branch
"a.. Media Bur.au
Fed.ral Ca.aunic.~ion. ca.ai••ion
ROOII 700
1.1. M '~ree~, N.W •
•••hinvton, D.C. 20"4

All.n Gl••••r, ••q. !I
Tel.vi.ion .ranch
.... ....1a Bur.au
Ped.r.l ca.aunic.~ion. c..-i••ion
.... 700
1'1' II '~re.~, N.W.
Wa.binvton, D.C. 20554



'r---------

!./ By HaneS

HowareS J. araun, Eaquire
JeroleS L. Jacoba, Esquire
Roaenaan , Colin
1300 19th Street N.W.
Waahington, D.C. 20036

Counael for Shockley Co_unications
Corporation
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CER'DFlCATE OF SERVICE

I, Tracie R Ivey, hereby certify that on this 22nd day of July, 1994, I
caused a copy of the foregoing "Comments of Talc Communications, Inc." to be served by
hand delivery and by first-class United States mail, postage prepaid to the following:

Chairman Reed E. Hunt·
Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

Commissioner James H. Ouello.
Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

Commissioner Andrew C. Barrett·
Federal Communications Commission
1919 M Street, N.W., Room 826
Washington, D.C. 20554

Commissioner Rachelle B. Chong·
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

Commissioner Susan Ness·
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

William E. Kennard, Esq.·
Office General Counsel
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

David S. Senzel, Esq.·
Office of General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 610
Washington, D.C. 20554



Howard J. Braun, Esq.
Rosenman & Colin
1300 19th Street, N.W., Suite 20Q
Washington, D.C. 20036

Aaron Sbainis, Esq.
Shainis & Peltmaan
2000 L Street, N.W., Suite 200
Washington, D.C. 20036

·Denotes Hand Delivery


